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APPELLANTS' OPENING BRIEF 

ICTIONAL STATEMENT: 

Defendants were prosecuted in the United 
District Court for the District of Nevada from a Criminal 
ition charging mail fraud in violation of Title 18, Seeeven 
mmited States Code. (T.R. Vol 1, page 19-21) 

The case was tried to a jury which teturned 
is finding the defendants guilty as charged. (T. R. Vol l, 
56) 
mment. (T. R. Vol 1, pp. 64-65) 


The defendants were adjudged guilty and sentenced to 


The defendants appealed to this Court from the 


»£ the jury and the judgment and sentence of the Unaited 


mepastrict Court for the District of Mavada. (T. &. Velie 


meme OF THE CASE: 

On March 20, 1964, a criminal cotplagnt 

filed with the United States Commissioner for the District 
yada charging the defendants with violation of the United 
Meeewe, Title 18, Section 1341, for mail fratd, on Mareh 12, 
mend Warrants were on the same day issued for the arrest 
mecerendants. (T. R. Vol 1, p. 6) The criminal complaint 


Ms at pages 7-10 of the Transcript of Record, Volume One. 


— 


= ee 


On March 20, 1964, the defendant Windom wes 


Fed and brought before the United States Commissioner at 


=: 


max, Arizona, where Defendant Windom waived hearing and 


a5 


dmitted to bail bond for which was posted in Arizona on 
meee, 1964, and forwarded to Nevadaw (Tf. R. Vol by part) 
The defendant Cornet was arrested in the 
Me Mevyada and bail was fixed on March 20, 1964. (Tw Re 


po. 6) Bond for Defendant Cornet was executed on March 27, 


ee ee oe 


(Tf. R. Vol 1, p. 18) 
Criminal Information No. 958 charging the 
lants for mail fraud in violation of Title 18, Section 


United States Code, was filed in the United States District 


por the District of Nevada on Mdy 1, 1964, (T. R. Vol 1, 
19-21) on which date the defendunts pleadwd Nor Guilcy. 
Meevol 1, p. 2, docketed for 5/1/64) 

On February 23, 1965, the dofendancts, mowed 
B dismissal of the Information on the ground the Court had 
@urisdiction of the offense since the Information showed 
Bis face that the mailing of the offensive matter was after 
@ruition and completion of the alleged fraudulent scheme. 
Meevol 1, p. 22) Following argument to the court om the 
fon on March 26, 1965, the lower court denied defendants ' 
@umeeo dismiss. (T. R. Vol l, p. 3), Docket Bntry £or 
M65) A two-day jury trial was commenced on July 1, 1965, 
the jury returned verdicts finding each of the defendants 
Meeas charged. (T. R. Vol 1, pp. 55-56) 
The defendants thereafter filed their motion 
dismiss, motion for judgment of acquittal and motion for 
rial (T. R. Vol 1, p. 57) which was argued to and denied 
lower court on August 16, 1965. (Vol 4, T. R.) On 
st 16, 1965, the defendants were adjudged guilty and each 
sentenced to imprisonment for a period of five (5) years 


to pay a fine of $1,000.00. (T. R. Vol. 1, pp. 64-65) 


Appeal was taken from the verdict of the Surry, 
judgment and sentence of the lower court to the Uaited 
Mes Court of Apneals for the Ninth Circust on Aumue io, 1965. 
ye O90 Sle TE MENT OF FACTS: 
| The defendants were charged with using the 

Ws to defraud in violation of Title 18, Section 1341, United 
| Bes Code, for fraudulent and unauthorized use o€ a Phillips 
foleum Company Credit Card issued to Allied Oklahoma Corp- 
Seen fOr the purpose of obtaining from Phillips Pétroleum 
mny, Inc. and the Allied Oklahoma Corporation, three auto- 
Meee ires of the value of $150.00 and service to the amito- 
Menof the value of $22.55, at a Phillips 66 Gasoline 
fice Station in Las Vegas, Nevada. 
It was charged that as ae pert of the scheme 
Metatice to defraud that "on or about March 18, 1964, the 
@said invoices also known as delivery tickets also known 
ceedit slips would be and were forwarded in the ordinary 
feeOr business by mail from Las Vegas, Nevada, to Phillips 
ieem Company, Inc., Kansas City, Missouri.” (T. R. Vol. 1, 
by Paragraph 7) 
It was further charged that "On or about 


18, 1964, at Las Vegas, Clark County, State and District 


Nevada, defendants Cornet un! Windom, for che purpose of 


Bm@eing the aforesaid schamd and artifice so dofraud and 
pting to co SO, knowing ly Ciugeéc to be lecod in an 


Mevdced Gupository Lor mail mattwr, th che District of 
@da, a letter to be sent and delivered by the Post Office 
Ixtment according to the directions thereon, from Saveway 
stations, Inc., Las Vegas, Nevada, to Phillips Petroldéum 
mee bric., Kansas City, Missour{. (fT. R. Vol. ly p. @1, 
teraph 8) 
As already noted under the Statement of the 
@eetene defendants moved for the dismissal of the crimiqal 
Memation asserting the court was without jurisdiction of the 
iea offense since the information showed on its face that 
alleged fraud was completed before any use of the mails 
ered. The Court denied this motion and jury trial was 
where issues were raised and litigated concerning the 
mg questions on this appeal: 
mIONS RAISED BY THIS APPEAL: 
ie 

Should the lower court have dismissed the 

Information on the Bround it showed on its fa@ee) Gat 


ww 


dulent scheme was completed before any use of the mails 


mred, thus rendering the lower court without 
'the alleged offense? 


en 


defendants as the perpetrators of the crime charred? 

om 
Was there any subvtantial evidence rhat the 
Maants knowingly caused any mail matter fro be delivered 
Mee Post Office Department for the purpose of executing, or 
M@ecane fo execute a scheme to defraud? 

4. 
Did the lower court prejudice the rights of 
defendants by instructing the jurorg as follows: 

"You will note that the information charges that 

as a part of the scheme and artifice to defraud 
Met a letter was caused to be mailed from L&s Vegas, 
Nevada, to Phillips Petroleum Company, Kansas City, 
Missouri, on or about the 18th day of March, 1964. 
‘The proof in this case, as I recall it, and what it 
factually is, of course, is up to you, was that it 
isn't a letter that was mailed, but it was a box. 
I instruct you that this is immaterial as long as 


er that can be mailed was mailed, and thateeee 


Amy J UES Sdiction 


Was there any substantial evidence ta identify 


mailing dis not héprén on the 18th of Mereh, a6 
charged, but sonmtime after che Zisd, beowen che 
22d end Che 26th, an@ apmin thle 15 my recolisecion 
0& The Ovicerice, and the £inal ceceemlaarion is up 
Eouyou. I instruct you that Lé you go find thac 
there are these variances, theau diffurencas he- 
tween the information and the proof, that these are 
immacerial v@ériances, they are of no consequance nd 
shoulé not cause you any difficulty during your 
delabenmations."' (T. R., Vol. 3, >. 208) 
oe 

Did the lower court prejudice the rights 
che defendants by refusing to instruct the jury in ac- 
"dance with Defendants! Proposed Instruction No. 8 pre- 
Eed to the lower court after the close of argumant to the 
y by the Government wherein the Gcvernmgnt Prosecutor made 
Min misstatements of the evidence in the case: 

"You are imstructed that you may Rave the 

testimony of any witmess reed to you upon your 


request, if there is conflict in your minds és 


to what any witness may have testified to durine 
he trial." 


The consideration of each of these questions 


requires a detailed analysis of portions and aspects of the 
record which are essentially different and distinct; there- 
fore, the facts will be set forth separately under the Points 
of this Brief dealing with the foregoing questions. 


SPECIFICATIONS OF ERRORS: 


1. The lower court erred in denying the 
defendants' motion to dismiss the criminal information, made 
before the commencement of the trial. 

2. The lower court erred in denying the 
defendants' motion for judgment of acquittal made at the 
conclusion of the Government's case-in-chief. 

3. The lower court erred in instructing 
the jury as follows: 

"You will note that the information charges 
that as a part of the scheme and artifice to de- 
fraud that a letter was caused to be mailed from 
Las Vegas, Nevada, to Phillips Petroleum Company, 
Kansas City, Missouri, on or about the 18th day 
of March, 1964. The proof in this case, as I 
recall it, and what it actually is, of course, is 
up to you, was that it wasn't a letter that was 
mailed, but it was a box. I instruct you that this 


is immaterial as long as matter than can be mailed 


someti2e eftec the 23rd. berwoen tae Ex cred 


wa te you. 1 inserucr you thac tf you so fied 


the: there ere these variamess, these ¢difierecces 
betwee: he taforserion on Che proof, that 


these are imsetericl veriasces, they sre pf an 
coleeguence and showlf noc cause you eny @ie- 
fievaty Giri your Geliberazcion.” (TR, 
yol. 3, p. 229) 
4. The Lower court erted in refueiag/ ro 
be jury acceré¢dine to Defendants’ Proposed in= 


ign Wo. § as follows: 


“your are inscrucbeé chet yor aay fare the 
testimony of any witness read to you upon your 
request, if there is confliet in pour aitids 2s 
Ee whet any witness aay have cestified to > 
d@urine the trial.” 
5.- The lower court erred in a 


= oe : 


was mailed, ang rhap the miilineg did mot 
happen on the 1Uth of Meech, as chargdd, but 
sometime after the 23t0d, betweon the Zird dnd 
the 26th, and again this is my récolleceion of 
the evidence, and the final dececmination is 
up to you. I tmstruct you that if you #5 Find 
that th@ré ate these vuriarnces, these cifferencis 
between tne infermdtion ent the proof, that 
tiese are immaterial variancet, they wie oF ao 
consequence and shoulé not c@use you any dif- 
ficulty duxing your delibefation;" (if 8m 
Pol. 3, p. 219) 


4. The lower court erred in refusing to 


Eruct the jury according to Defeadants' Proposed In- 
action No. 8 as follows: 

"You are instructed that you may feve the 
testimony of any witness read to you upon your 
request, if there is conflict in your minds as 
to what any witness may have testitied to 
during the trial." 

5.. The lower court erred in Cenying the 
the defendants to dismiss the information, Torx 


Seacquittal and for a new oh pea Ee 


VlGiSTES THE THITH AMSNDMEST AMD ‘TE DUE oF 


hou 


CBAUSE OF THE FOURTELNT! ASEKRENT OF THE CNITED 
SaetES CONSTITUTION BOCAUSE THE DEFENDANTS BID 
Nor MIL, OR KNOWENCEY CHYSE TO BE MATES. AME 
MeetiR SOR TRE PURPOSE OF EXECUTIMD 4 PRAMIULENT 


Section 134L, Tait Le» LB. 


nites Stetee 
meee in pertinent part, as follows: 
"Whoever, having devised x x x any sclwmie 

Or artifice to defraud, or For obtaining? mosey 

Or property by means of falsé or frawlubenat 

retenses x x x for the purpose of ex¥curing Such 
scheme x x x places in any post offic® or autharizac 
Idepository Zor mail matter, amy Sttber £ x & To Ee 
sent or delivered by the Post Office Department, 
x x x or knowingly causes to be seliverec by mail 
cording to the direction thereon x x x ény such 
r thing, shall be fined not more then 


or imprisoned not more than f: ive yeaxs, 


ever ees) "> the ctingnal acewmation 
1 evi den sa® OCAAA. Hee @terrined usser the 
ws cor siviclolés 
(i) Oe surdoee bua Seadaral wall teaad 
mee wes to prevént the post SOFFice froo tang used Do 


lames to defraud into @#fecb. 
(2) The mail © .08G NOC Purpe]erc 


mech all frauds, hut only those limited Instances tn whieh 


ct 
Fe 
-) 
3 
2) 
[4s 


cc fc gb - skew te sxc of the ayecetion of 


Meeud -- sli other cases ave Left to Be dasle with by 


oS) 


Meeriate State lews. 


as 


(3) Incidental end colleteral usa of the 


Which occurs after the frev@ulent scheme hae bean fulfy 
feed does not vest a federal court with jurisdiction under 
i4il fraud statute. 

These princivles are iaid down in the cases of 
mary. United States, 1944, 323 U.S.'88)'45 S.Ce. Mae 
Heed. 88; 
Bey. United States, *1960, 383 U.S. 370, 80 Sy CeuMeimay 
Meee 2d. 2d 1277; and 
Pea states v. Samps@me £962, 371 U.S. (3,96 woe 
feed, 2d 136, 


(AL EMFORMATION:  (T.R, fol. 1, bp. 19°28) 


pe ea en a ee re 


E # ’ y G62 | j= F> ~. 
E Merch if, -33@, [me cetenhoenes Ceviaed 4 dchew to fe 


.¥ - = 
foe Gorein money anc 7-O9GSty SOY False enc Teagelant wae 


rive “4 itr -a7i- - ~ &enes .- 
P42 ry Poitrios fFeteo cet ' . : - by mevcows of ver 


fea «uve Of & cTedit cérd issues by EOC cocmaity co ALILLAC 
The following acts Weta alleced ta be p&tt SF 


(1) That che d@fandants would and dim ask 

antic nt at Saveway 15, 2 PHILTip= 66 Gasoling Sstvica Stetiag 
YVeees, Nevada, whether he would ailcw them to purchase 

fle tires on credit; (2) epPat che déFerddat woule ead 

Br and receive thrée tires for a Lincoln Contivencal of 

Of approximately $150.C0 ffom an ctt¥ddant Ab the Ssveway 
ice Station, and service to thé attomodile of = value of 
mately $22.55; (3) that the deféndaAcs wiuld and did pay 
automobile tires received and the Service provided by 


he service station ettendaat a PRillips Pétroletim Com 


1 | Det ta 


for which the attendant would ahd did wxtdad ceedic 


nts for the vurchase of the tires aad Ke'rvi 


> credit card, a delivery 


on the invoice, also known as the credit slip; (5) that the 
eredit card would be and was representative of an account of 
Allied Oklahoma Corporation, which credit card would be and 
was used by the defendant without the knowledge, without the 
consent and without the authorization of the Allied Oklahoma 
Corporation; (6) that the aforesaid invoice also known as a 
delivery ticket also known as a credit slip would be and was 
forwarded and caused to be forwarded by defendants by mail 
from Las Vegas, Nevada, to Phillips Petroleum Company, Inc., 
Kansas City, Missouri. 

Finally, the information set foutch 
that on or about March 18, 1964, at Las Vegas, Nevada, the 
defendants, for the purpose of executing the scheme, knowingly 
caused to be placed in an authorized depository for mail 
mateer, in the District of Nevada, a letter to be sent and 
delivered by the Post Office Department according to the 
directions thereon, from Saveway Super Stations, Inc., Las 
Vegas, Nevada, to Phillips Petroleum Company, Inc., Kansas 
C@my, Missouri. 

Bae MOTION TO DISMISS: 

The defendants moved for the dismissal 

of the information on the ground it showed on its face that 


the mailing of the offensive matter was after the fusbion afd 


sompletion of the alleged fraudulent scheme. (?T. Be Vole J; 
», 22) The motion was argued to the court (T. 8. Vol, 2) etad 
enied by the Court (T. R. Vol. 1, p. 3, Docket Encry fort 
/26/65) . 


Same EVIDENCE: 


PHILIP L. COMB testified that in January 
f 1964 he was employed as the vice-president and general manager 
£ Allied Oklahoma Corporation in Sand Springs, Oklahoma. As 
uch official he had the use of a credit card issued to Allied 
Klahoma Corporation by Phillips Petroleum Company. He lost 
M@weredit card on January 8, 1964, and notified Phillips 
e@eeteum Company of the loss. (T. R., Vol. 3, pp. 12, 13) 
e further testified that he had never been in Las Vegas before 
his trial; that he did not know the defendants and had not 
uthorized anyone named Charles Cornet, Rex Stidham Windom, 
r mumee@k to vse his credit’ card (T. R., Vol. 3, p. 14) and 
hat he did not drive a Lincoln Contintental automobile and 


ad not purchased tires for a Lincoln Contintental automobile 
; 


: a Phillips 66 Service Station in Las Vegas on March 12, 1964. 


ipeeevol. 3, p. 15) 
WILBERT EUGENE ANDERSON testified that 


2 March of 1964 he was employed as a station attendant at 


Sih - 


Phillips Station Number 15 in Las Vegas, Nevada. He got a 
phone call in the evening from a caller who wanted to know if 
he had a 900-14 tire. He advised the caller the station had 
such tires and a little while later a green 1956 or 1957 
Plymouth drove into the station. There were two men in the 
tar. The driver of the car was defendant Cornet. The driver 
asked Ehe attevcaant for the tires and the attendant told them 
he had them. (T. R. Vol. 3, pp. 19-21) The attendant testified 
that he recognized the defendant Cornet as the driver of the 
car, and he believed he recognized he defendant Windom as the 
Pamsenger in the car. (T. R. Vol. 3, p. 21) The driver of the 
car told the witness it was a credit card purchase and the 
other man passed the credit card across to the driver who gave 
fmeeo the attendant. (T. R. Vol. 3, p. 22) The attendant took 
the credit card and checked it against the station's 'hot list" 
of stolen or expired credit cards. This credit card was not on 
the Mot list. The two men left in the Plymouth, They were 
zone a few minutes and then came back with the Plymouth and 
another car. The defendant Cornet was driving the Plymouth. 
The other car was a Lincoln. It was a pinkish color, but the 
attendant did not remember the year of its make. The other 


man was driving the Lincoln. They gave a work order as to what 


they wanted done and left. The work order included “a lube 


jams cmange the oil, filters, and the tires." (1, R. Vols 3, 
pp. 23-24) The tires were premium action tread white sidewall 
tires. The attendant (with the assistance of another attendant, 
John Loveland) installed three tires on the Lincoln, Lubed it, 
Ichanged the oil and filters. That took about two and a half 
hours and then the men came back to get the Lincoln and the 
ttendant put gas in the Lincoln and he thinks, also, in the 
}Plymouth. (fT. R. Vol. 3, pp. 24-25) The attéfidanes cogk cafe 
f the paper work of making out the credit card invoices, the 
work order slip and tallying it up. The defendant Cornet 


gave the attendant the credit card but the attendant believed 


tre the defendant Cornet had received the credit card from 


faeeener man. (T. R. Vol. 3, p. 25) The tires were mounted 


pp. 25-26) The attendant made out two credit slips. The 
elivery tickets were signed in the presence of this attendant 
nd when asked which individual signed them, he testified "Il 


elieve it was the other man, the one on the far end.” (T. R. 


p. 28). The attendant thought the other attendant (John) had 


put a service sticker on the car. (FT. R. Vol. 3, Bp. ep 


lifes 


mn the two front wheels and the left rear wheel. (T. R. Vol. 3, 


ol. 3, p. 27) The men didn't want a tire guarantee (T. R. Vol. 


mn March 18, 1964, this attendant gave a statement to the Federal 
uréau of Investigation regarding the transaction. (4. R. Vol. i 
31) The attendant testified as to what he customarily did 


fith the signed cards: on the evening shift, when you 
feck out, you just put it with the inventory slip, the station 
ventory slip, and you put it in the drawer and the manager of 
@eeeetion, he turns them into the office."' (Ts R. Vols 3, 

eS 

JOHN S. LOVELAND: He testified that he was 
Lso employed as a station attendant at the Phillips 66 station 
nee night in question. (T. R. Vol. 3, ps 64) He testified 

1e Midants came into the station for some tires and complete 
pie On their car. (T. R. Vol. 3,5 p. 65) They came Gin to= 
bile im a 1956 Plymouth. It was two-tone but he did not fecall 
1e color. Wilbur Anderson, the other attendant, was at the 
cation. Loveland went out to the car to see what they wanted. 
ney wanted to talk to the other attendant so the other attendant 
oa out and they had this credit card and they wanted to know 

— it was good, so the two attendants went in the station and 
necked it out on the hot list. (7T. R. Vol. 3, p. 66) The 
2>fendant Cornet was driving the Plymouth and it was the defendant 


Ornet who produced the credit card. After being notified the 


cedit card was good the two men left. Later they came back in 


Plymouth and the car that the tires were later put on. It 
ms a big brown car. (T. R. Vol. 3, p. 68) This attendant did 
ot see anyone sign the credit card tickets anididn't know who 

jgped them. (T. R. Vol. 3, p. 70) This attendant said he 
believed" it was the defendant Windom who told him he wouldn't 
l@ea a service sticker and not to take time to put one on. 
lee. Vol. 3, p. 71) After further examination the Government 
rought out that when this witness had given a statement to the 
Bureau of Investigation on March 20, 1964, the witness 
ad then stated that it was the defendant Cornet who did not 
i@m@eea tire guarantee or a mileage sticker put on the car. 
IPeeR. Vol. 3, p. 79) This witness had been interviewed by 
he FBI at his home on the day before the statement was given, 
arch Moe 1964. (T. R. Vol. 3, p. 94) 

CARL LEE BAILEY testified he was a petroleum 
lomper for Phillips Petroleum Company, for the company named 
layeway Super Service Stations, Incorporated. (T. R. Vol. 3, 
tamlos) 6rd It: was the practice of this company to use certagm 
iopms for the reporting of credit card sales. One of these 
‘corms 677(d), marked Government's Exhibit 6, showed that there 
tere two credit card sales on March 12, 1964 for the credit card 


wmber in question, one for $165.73 and the other for $22.55. 
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fe form carried a total figure of $325.52. Another form, company 


fm number 2275, Government's Exhibit No. 7, dated March 20, 


me, reflected that the credit card sales on the 677(d) form 

me from the Phillips 66 Service Station in question. (T. R. 

3, p. 109) It was the practice of the station manager to 
repare form 677(d) the day following the sale. He did not 

repare form 2275 on any particular day, but they were usually 
M@eared two to three times a week. (T. R. Vol. 3, p. 109) 

ene préparation of form 2275, it was the practice’ of the 
foleum jobber company to take credit. for the total amount 

Inst any money that the jobber might owe Phillips Petroleum. 

f the original of the form was folded around the credit cards 
selves and they were mailed to the Phillips Petroleum in 
memertye (T. R. Vol. 3, p. 110) Mr. Bailey also produced 

ink slip numbered 004247 which showed that on March 24, 1964, 
man who actually mailed the instruments was reimbursed $16.10. 
mee Vol. 3, p. 110) 

CARL EDWARD JORDAN testified that he was 
istant office manager, machine division, Phillips Petroleum 
any, and was in charge of receiving credit card invoices and 

BE subsequent billing to credit card customers. (T. R. Vol. 3, 


11) He identified Government's Exhibit Number 8 as a box 
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layang his name, title and date on it: "Carl E. Jordan, 

BSeastant Office Manager, Machine Division, Phillips Petroleum 
lgmeany, Credit Card Office, Kansas City, Missouri, March 26, 
mc. R. Vol. 3, p. 113) He first saw the box when it 
emptied out of a mail bag on the company's mail sorting table 
Mmits receiving section and at that time he placed his initials 
methe box, March 26, 1964, and at the same time he placed his 
tials and the date March 26, 1964 on delivery tickets from 
way Service, Incorporated, in Las Vegas, which were among 
Meems contained in the box. (T. R. Vol. 3, pps 113-114) 

box was post marked in Las Vegas on March 23, 1964. (T. R. 
_3, p. 115) This witness had been instructed by his super- 
moO turn the box over to an agent from the FBI, and to 
mity the fact that he had received it, he placed his name 
fie R. Vol. 3, p. 115) This witmess had recetvem ai— 
meions from his supervisor or his superior officer to rnetumn 
box when it came in from Las Vegas some three or four days 
re the time it was received, somewhere around the 20th. 
mvol. 3, p. 116) It was not the practice of the Las V@ede 
lee to mail the forms out at any specific time. ". . . they 
them daily or weekly or whatever they feel like. There is 
et time or anything that they have to mail them." (T. R. 


ep. 119) 


Eee 


JERRY ASHER STATEAM testified he was employed 
mae credit card office of Phillips Pétroleum Company in Kansas 
Meeessouri. (7. R. Vol. 3, p. 120) This witness produced 
Seem numbered 689 which he designated a bad debt charpe-off. 
@velso produced some invoices and from these records testified 
@eeeaed a bad debt loss of $316.60. (T. Rw Volw 3, pe b2t) 
Wwernment's Exhibits 9 and 10 were delivery tickets numbered 
92509 and 892510 showing two charge sales from Saveway Station 
Mee On March 12, 1964 -- three tives for $165.73 amdua 
Moline purchase, motor oil, oil filter, lube, ait filtexe for 
mpd. (Tt. R. Vol. 3, pv. 123) The witness testified neither 
menese charges had been paid. (T. R. Vol. 3, p. 123) The 
Mess testified that he was informed on March 18, 1964, he 
mizormed by a phone call from Mr. Smith, an FBI agent im 
fas City, that the credit card was being misused. (T. R. 
mo Dp. 127) 

EUGENE LEE DICKINSON testified he liwed in 
moma City and that in 1963 he owned an automobile bearing 
homa License Plate No. XW-7139 when he traded it off on 
Wary 12, 1964 at Raney's Used Car Lot in Phoenix, Arizona; 
the defendant Windom was present at the car lot and was 


part of the time in an old house back of the garage. 


BVYol. 3, pp. 132, 133, 134, 135, 136) 
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ROY REGER, a special agent of the Federal 

Bureau of Investigation, testified that he arrested the de- 
fendant Windom on March 20, 1964 (T. R. Vol. 3, p. 143) at 
Raney's Used Car Lot in Phoenix, Arizona. At the time of 

the arrest there was a 1961 Lincoln, light pink sedan parked 
@a the used car lot. The arresting officers examined the Lincoln. 
They looked for a service sticker but were unable to locate 
Mey service sticker on the car. They noticed three tires on 
the car which appeared to be practically new, two on the front 
wheels and one of the left rear wheel. These tires were 
Phillips 66 tires and the writing on these tires indicated 
that they were premium action tread, low profile, white sidewall 
nylon tubeless four-ply tires and the size was 900-950 by 14. 
The tires were removed from the car and placed in the office 
me the FBI in Phoenix and at the time of the trial were in 

Las Vegas. (T. R. 144-146) The Lincoln automobile had 
Arizona dealers plate number 7199 at the time it was examined. 
Beis officer testified that at the time of his arrest the 
defendant Windom stated ''I have just got some new tires for 
Sueecar.' (T. R. Vol. 3, p. 148) The defendant Windom told 
the officer that the pink Lincoln which he was examining be- 


| 
longed to Mr. Raney, and the officer further testified that 
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» believed someone from his office later verified the fact that 
je automobile did belong to Mr. Raney. (T. R. Vol. 3, p. 148) 


THE MOTION FOR JUDGMENT OF ACQUITTAL: 


At the conclusion of the teStimony of the 
t * Roy Reger, the Government rested and the defendants moved 
ir judgment of acquittal on the grounds, among others, that the 
fidence did not establish a scheme to defraud of which any use 
fie mails was an integral part -- that any fraudulent scheme 
G@eeemplete before any use of the mails occurred. (T. R. Vol. 3, 
gmeming at p. 154) The motion was denied. (T. R. Vol. 3, p. 
2) After the denial of this motion the defendants rested their 
Mec. R. Vol. 3, p. 174) 
| AUTHORITIES: 
The case of Kann v. United States, supra, held 
“at where persons cashed checks and received the money which 
ey intended to receive under a fraudulent scheme, the fact that 
#2 checks were forwarded by mail from the local bank to the 
lawee bank for payment by the drawer, did not bring the fraudulent 
heme under the mail fraud statute. The court said: 
"The gitereteas contention is that the checks mere 
not mailed in the execution of, or for the purpose of 


executing, the scheme. The check delivered to the five 


defendants by the building contractor in payment for 
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timber they claimed to own was cashed by them at a 
local bank in Elkton, Maryland. By cashing it they 
received the moneys it was intended they should re- 
ceive under the scheme. The Elkton bank became the 
owner of the»check. The same is true of the bonus 
check delivered to defendant Willis and deposited 

@nd credited to his account. The banks which cashéd 
OG cre@dited the checks, being holders in dwe coupee, 
were entitled to collect from the drawee bank in each 
case and the drawer had no defense to payment. The 
scheme in each case had reached fruition. The persons 
intended to receive the money had received it ir- 
revocably. It was immaterial to them, or to any con- 
summation of the scheme, how the bank which paid or 
credited the check would collect from the drawee bank. 
It cannot be said that the mailings in question were 
for the purpose of executing the scheme, as the statute 


requires." 


se one element of the offense defined by the mail fraud 
tute was lacking, that the mailing must be for the purpose 


executing the fraud, the judgment of conviction was reversed. 
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In Parr v. United States, supra, the defendant 


mpexrs Of a school board were charged with using the mails to 

gud the school district. Some of the counts related to use 
foil company credit card of the District to procure gasoline 
Meil for the personal use of the defendants at the expense of 
District. The convictions of the defendants were reversed 

me the mailings relied on to vest federal jurisdiction, two 
Seeeeerom the oil company, at Houston, Texas, to the Diieitrict, 
Mavides, Texas, and the check in payment of the invoices 
peom the District to the Oil Company, were not done an 
ition of the fraudulent scheme. The Court said: 

; . . Here, as in Kann, '(t)he scheme in each case 
lad reached fruition’ when Carrillo and Garza received 
she goods and services complained of. 'The persons in- 
ended to receive the (goods and services) had received 
them) irrevocably. It was immaterial to them, or to 
my consummation of the scheme, how the (oil company) 
me Would collect from the (District). It canmot be 
aid that the mailings in question were for the purpose 
F executing the scheme, as the statute requires.‘ 323 
S. at page 94, 65 S. Ct. at page 151" (363 U.S. at 
age 393, 80 S.Ct. at page 1184) 

eee concluded: 


the showing, however convincing, that state 


crimes of misappropriation, conversion, embezzlement 
and theft were committed does not establish the federal 
crime of using the mails to defraud, and, under our 
vaunted legal system, no man, however bad his behavior, 
may be convicted of a oti of which he was nor charged, 
Bev en and found guilty in accordance with due process." 
Since the decision in Parr, two other "credit 
rd cases" have been reported: 
Adams v._United States, CA Sth, 1963, 312 F. 2d 137; and 
feolam v. United States, CA 5th, 1965, 349 F. 2d 2Oa, 
In Adams the defendant was charged with using 
# Mails to defraud the Gulf Oil Company and one William Magie, 
* holder of a credit oard of that oil company. It was proved 
it the defendant used Magie's credit card without Magie's 
‘horization for several months during which time he made some 
» hundred purchases from Gulf distributors in several states. 
» cases of Kann and Parr were considered by the court and held 
: to be decisive of this case because all of the various sales 
le to the defendant were but part of "one unitary scheme" and 
.t “numerous mailings occurred before the scheme, taken as a 
‘le, was consummated." The court also held that the use of 


:mails to forward the sales slips occasioned a delay in the 
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jletection of the defendant's scheme to defraud, which permitted 
1im to expand the scope of his operations. 
In Kloian, the defendant moved for post- 
sonviction relief on the ground the Information charging mail 
fraud to which he plead guilty did not charge an offense. The 
nformation charged that the defendant made two separate purchases 
ith attendant mailings, and that the period of the purchases was 
ipread over a period of approximately two weeks. The court held 
‘ case came under the ruling of Adams and upheld the conviction. 
The United States Court of Appeals for the 
inth Circuit has also had occasion to speak on the issues in- 
olved: 
In Merrill v. United States, CA 9th, 1938, 
5 F.2d 669, a mail fraud conviction was reversed where the 
stters relied on to prove use of the mails in execution of the 
taud were all written after the latest allegedly fraudulent stock 
ile. There being no evidence that the fraudulent scheme was 
sill in existence at the time the letters were delivered, it 
obviously could not be said that the letters were delivered for 
he purpose of executing the scheme. The court also held that 
here was no presumption that the fraudulent scheme continued 
eter the stock sale ceased. The defendants did not have the 


lirden of proving the termination of the scheme. Instead, the 
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burden was on the Government to prove not only that the scheme 


had once existed, but that it was still in existence when the 


indictment letters were delivered, 

It is not subject to dispute under the fore- 
going authorities that under the mail fraud statute, the basis 
of federal jurisdiction, and the gist of the crime, is the use 
of the postal facilities in the execution of or the attempted 
execution of a fraudulent scheme. When the fraudulent scheme 
charged against the defendants has been completed and the 
defendants have received the fruits thereof before any use of the 
lmMails occurs, as this Court said in Merrill v. United States, 
supra, "it obviously cannot be said that the letters were de- 
livered for the purpose of executing the scheme." 

The only basis upon which the conviction of 
jthe defendants was upheld in Adams v. United States, supra, and 
Kloin v. United States, supra, was that the scheme involved a 
continuing use of the credit card over an extended period of 
itime. There are no facts in evidence in the present case which 
can be looked to to bring this prosecution under the rule of 
those cases. On the contrary, the fraudulent scheme charged in 
the information and the evidence relied on to support it related 


to a single, isolated instance of the obtaining of automobile 
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tires and service to an automobile through the unauthorized use 
of an Oil company credit card. The property and services were 
rendered and received by all the proof at Las Vegas, Nevada on 
March 12, 1964. No use of the mails occurred until March 23, 
1964, (T. R. Vol. 3, pp. 115), the date of the postmark on the 
nail matter. 

By the date of March 23, 1964, not only had 
she fraudulent scheme charged been fully completed Ca eleven 
lays, but the defendants had already been complained against 
ind had been arrested on March 20, 1964, three days before the 
ise Of the mails occurred. (See the Statement of the Case) 

These extraordinary circumstances, dealt 
ith in detail under the following Point, bring out the hard 
ernel of truth in this case, that the use of the mails relied 
n to support the conviction of the defendants was knowingly 
aused by the Government itself for the purpose of federal 
rosecution. 

Finally, it should be noted that the 
ffense of obtaining goods, property, services or anything of 
alue by the unauthorized use of a credit card is one which is 
pecifically defined and made punishable by the Law of Nevada 
ander Chapter 83 of the Laws of 1965, amended Chapter 205 of 


he Nevada Revised Statutes. The text of this law is set forth 
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in Appendix A attached hereto. 
POINT TWO 

THERE IS NO SUBSTANTIAL EVIDENCE THAT THE DEFENDANTS 

USED THE MAILS OR KNOWINGLY CAUSED THE MAILS TO BE 

USED. 

A USE OF THE MAILS MADE AT THE DIRECTION OF AND UNDER 
THE SUPERVISION OF GOVERNMENT AGENTS IS NOT IMPUTABLE 

TO THE DEFENDANTS. 

INCIDENTAL OR COLLATERAL USE OF THE MAILS MADE BY 

OTHERS THAN THE DEFENDANTS WILL NOT SUPPORT A CON- 

VICTION OF MAIL FRAUD. 

The chronology of events in this prosecution 
is extraordinary. Probably no other case like it exists. 
On March 12, 1964, according to the witnesses 

Anderson and Loveland, the station attendants at a Phillips 66 
Service Station in Las Vegas, Nevada, two persons obtained auto- 
nobile tires and service from the station. One of the men pro- 
juced an oil company credit card, amlthe transaction was handled 
is a credit card transaction. The credit card was checked by 
me of the attendants against the company's "hot list" and did 
lot appear thereon. (The testimony of these witnesses is set 
forth in more detail and with references to pages of the trans- 


stipt of record under Point One hereof) 
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On March 18, 1964, the service station at- 
tendant Anderson gave a written statement to the FBI (T. R. 

Vol. 3, p. 31). The same day, March 18, 1964, the witness 
Statham, who was employed in the credit card office of Phillips 
Petroleum Company in Kansas City, Missouri, was informed by a 
phone call from Mr. Smith, an FBI agent in Kansas City, that 
the credit card involved in the transaction was being misused. 
eR,» Vol. 3, p. 127) 

On March 19, 1964, the witness Loveland, the 
other service station attendant was interviewed at his home by 
the FBI, and on the following day, March 20, 1964, Loveland gave 
i written statement to the FBI (T. R. Vol. 3, p. 79). 

On March 20, 1964, a criminal complaint was filed 
vith the United States Commissioner for the District of Nevada 
tharging the defendants with the commission of the crime of 
fel fraud. (T. R. Vol. 1, pp. 7-10). (The allegations of the 
‘complaint are exactly the adine as the allegations of the criminal 
nformation which was filed on May l, 1964, except that in the 
riminal information the value of the service for the automobile 
S alleged to be approximately $22.55) It was charged in the 
omplaint that: 

"7. It was a further part of the scheme and 


artifice to defraud thatm or about March 18, 1964, 


eth 


the aforesaid invoice also known as a delivery 
ticket also known as a credit slip would be and 
was forwarded and caused to be forwarded by de- 
fendants Windom and Cornet by mail from Las Vegas, 
Nevada, to Phillips Petroleum Company, Inc., Kansas 
‘City, Missouri. 
8. On or about March 18, 1964, at Las Vegas, 
Clark County, State and District of Nevada, defendants 
Windom and Cornet, for the purpose of executing the 
aforesaid scheme and artifice to defraud and attempting 
to do so, knowingly caused to be placed in an author- 
ized depository for mail matter in the District of 
Nevada, a letter to be sent and delivered by the 
: Post Office Department according to the directions 
thereon from Saveway Super Stations, Inc., Las Vegas, 
Nevada, to Phillips Petroleum Company, Inc., Kansas 
City, Missouri.” (T. R. 1, p. 9-10) 
The complainant, Orville F. McVay, Special 
Agent Federal Bureau of Investigation, set forth as one of the 
matters showing probable cause the following: 
"3. Jack Cason, Saveway Super Stations, Inc., 
Las Vegas, Nevada, advised said credit slips re- 
flecting the purchase of the tires and services — 


were mailed to Phillips Petroleum Company, Inc., 


Kansas City, Missouri, on or about March 18, 
joe,” (©. R. 1, p, BO) 

On March 20, 1964, the defendant Cornet was 
arrested in Las Vegas, Nevada and his bail was fixed at $5,000.00 
mem. Vol. 1, p. 6). 

On March 20, 1964, the defendant Cornet was 
arrested in Phoenix, Arizona and taken before the United States 
Commissioner there where his bail was fixed at $5,000.00. (T. R. 
mene Ly» p. 1) 

About March 20, 1964, the witness Carl Edward 
Jordan, assistant office manager, machine division, Phillips 
Petroleum Company in Kansas City, Missouri, was instructed by 
his supervisor or superior officer to retain mail matter when 
it arrived from Las Vegas, Nevada. (T. R. Vol. 3, ps 116) It 
was not the practice of the Las Vegas office to mail the forms 
But at any specific time; ". they mail them daily or 
weekly or whatever they feel like. There is no set time or 
anything that they have to mail them.'' (T. R. Vol. 3, p. 119) 

On March 24, 1964, an individual who pur- 
portedly mailed the matter relied on was reimbursed $16.10 
according to the testimony of the witness Carl Lee Bailey, the 


Phillips Petroleum Company jobber for Saveway Super Service 


Stations, Incorporated. (T. R. Vol. 3, P. 110). 
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Mr. Bailey testified that after the service 
tation attendants collect the credit card slips and tally them 
n the company's form 677(d), they are sent to the office of 
aveway, then they are listed on a recap sheet, Saveway takes 
redit for the total amount against any money it might owe Phillips 
Mio lleum, then the form with the credit card slips is mailed to 
hillips Petroleum in Kansas City. (7. R. Vol. 3, pp. 105, 110)) 

On March 26, 1964, the witness Carl Edward 
ordan, Phillips’ assistant office manager in the machine 
ivision, received and marked for identification a box addressed 
» him and bearing a postmark in Las Vegas on March 23, 1964 
mee, Vol. 3, _ 113-115) which box, under instructions from 
ne agent from the FBI he dated and initialled for identification, 
(, R. Vol. 3, p. 115) and then opened and marked the credit 
1rd slips for identification as directed by the FBI agent. 
feeR. Vol. 3, p. 114-116) 

Finally, the witness Strathan testified from 
se records of Phillips Petroleum that the charges for the tires 
id automobile service had not been paid and constituted part 
) a total bad debt loss of $316.60 on form number 689 designated 
ibad debt charge-off. (T. R. Vol. 3, pp. 121-123) 


The foregoing matters of record establish 
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hat the mailing relied upon was directly caused by agents of 

he United States Government and its progress was superintended 

9 its destination where an agent of the United States Government 
as on hand to specify how it should be marked for identification 
nd to take delivery of it. The mailing relied upon to convict 
hese Seliendants did not occur until three days after the de- 
endants had been arrested and charged with the crime of making 
hat mailing. 

Agents of Saveway 15, and Phillips Petroleum 
pbmpany, knew, as early as March 18, 1964, that an unauthorized 
se had been made of the credit card. 

The record does not establish where the re- 
gonsibility of loss normally falls in connection with unauthorized 
vedit card sales. Here, as always, it was the burden of the 
vernment to prove its case against the defendants. 

What the record does establish is that an 
istance of misuse of a credit card came to the attention of the 
Fl and its agents, who, after they had procured the arrest of 
te defendants, then effected the use of the mails in order to 
Posecute the defendants. 

The case is analogous to cases of entrapment 
W2re an over-zealous agent of the Government, bent on bringing 


hne a case to be prosecuted, will himself perform an act which is 


an element of the crime and without which the crime is not 
complete. This occurred in the case of: 

DeMayo v. United States, CA 8th, 1929, 
32 F.2d 472. The defendant was convicted of conspiracy and of 
— intoxicating liquor into Indian Territory in Oklahoma. 
Ine Kelsey was a feigned conspirator, who was acting as a re- 
yresentative and agent of United States prohibition officers. 
't was Kelsey who performed the vital overt acts of carrying the 
iquor Sat the Indian Territory on Oklahoma. The court held 
hat Kelsey's acts could not be relied on as overt acts to make 
ut a case of conspiracy, and could fer relied on to prove the 
ubstantive crime. The court said: 

‘4 . - we are of opinion that government officers 

Should not so far participate as themselves to perform 
unaided by any of the conspirators the crucial acts of 
introducing the liquor into the forbidden territory. 
They may properly afford opportunity to those suspected 
of crime to commit the original offense. They may be 
participants to a certain extent, but they, themselves, 
may not unaided, as in this case, do the very overt act 


which is essential to the consummation of the offense 


charged." 
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The court quoted with approval the decision in State v. Jansen, 
22 Kan. 498: 

"The act of a detective may, perhaps, not be 
imputable to the defendant, as there is a want of a 
community of motive. The one has a criminal intent, 
while the other is seeking the discovery and punish- 
ment of crime. But where each of the overt acts going 
to make up the crime charged, is personally done by 
the defendant, and with criminal intent, his guilt is 
complete, no matter what motives may prompt or what 
acts may be done by the party who is with and apparently 
assisting him. Counsel have cited and commented upon 
several cases in which detectives figured, and in which 
the defendants were adjudged guiltless of the crimes 
charged. But this feature distinguishes them, that 
some act essential to the crime charged, was in fact 
done by the detective, and not by the defendant; and 
this act not being imputable to the defendant, the 
latter's guilt was not made out. Intent alone does not 
make crime. The intent and the act must combine; and 
all the elements of the act must exist and be imputable 


to the defendant." 
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See also, State v. Necly, Montana, 1931, 300 P. 561; People vy. 
Lanzit, Cal. App. 1925, 233 P. 816. 


Another instructive case is that of United States 


wameman Mfg. Co., Dist. Ct. Colo, 1920, 271 F. 353, where it was 


veld that the manufacturer of a certain medicinal preparation 


alleged to have been misbranded could not be convicted of shipping 
i misbranded article in interstate commerce where the only shipment 
9 such character shown waS on an order sent from another state for 
she purpose of entrapment by a government agent, who had no reason 
70 suppose the defendant had ever previously made such a shipment. 
elying on the case of Woo Wai v. U.S., 223 Fed. 412, 137 CCA 604, 
mong others, the court held in the interests of sound public 
olicy the defendant should not be convicted. 
As was said in the cases of: 
Butts v. United States, CA 8th, @92k, 273 Pm 35; Gee 
Newman v. United States, CA 4th, 1924, 299 F. 128, 
"The first duties of the officers of the law are to 
prevent, not to punish, crime. It is not their duty to 
incite to and create crime for the sole purpose of prose- 
cuting and punishing it." 
Proof that the defendant mailed, or directly 
aused to be mailed, the objectionable matter, is crucial to 


rove the crime of mail fraud and federal jurisdiction over the 
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offense. Mere proof that a letter or other matter was received 
through the mail is not proof that the defendant mailed it. This 
@eillustrated in the case of Davis v. United States, CA 3rd, 

1933, 63 F. 2d 545. There the defendant made out a false financial 
Mieonent which he delivered to another. The person who received 
the eo niit was to show it to his employer and then give it to 
@ecertain board of trade. Contary to the original intention of 
cf person who received the false statement, instead of personally 
delivering it to the board of trade, he mailed it. The court 

held this was not sufficient to support a conviction for use of 
the mails to defraud by the person who had prepared the false 
statement: 

"Thus the sole question is whether that was enough 
evidence on which to submit the issue of mailing. This 
court in Freeman v. United States, 20 F.2d 748, 750, 
Berliner v. United States, 41 F.2d 221, 22, and Cohen 
v. United States, 50 F.2d 819, 821, ruledam efGect thas 
the charge of mailing, an essential element of the 
offense, particularly important because it is also 
the jurisdictional element, must be approved, and 
that a letter was received through the mail by one 


person is not proof that it had been mailed by the 
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defendant. In other words, to justify submission of 


| the question of mailing by the defendant there must be 
evidence of that fact, direct or circumstantial.'' 

: me Same effect see United States y. Dale, 230 F. 750, Cal. 

315. 


It is respectfully submitted that thig Ciucial 
“008 that the defendants mailed or caused to be mailed the matter 
»lied upon is not present in this case, and the lower court erred 
Reusing the defendants’ motions for acquittal and in sitmitting 
Baecase to the jury. 
} the error in submitting the case to ther jury 
18 compounded and exaggerated by the giving by the Court of the 
a fnistruction: 

"You will note that the information charges 
that as a part of the scheme and artifice to defraud 
that a letter was caused to be mailed from Las Vegas, 
Nevada to Phillips Petroleum Company, Kansas City, 
Missouri, on or about the 18th day of March, 1964. 
The proof in this case, as I recall it, and what it 
actually is, of course, is up to you, was that it 


wasn't a letter that was mailed, but it was a box. 


I instruct you that this is immaterial as long as 
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matter than can be mailed was mailed, and that 

the mailing did not happen on the 18th of March, 

as charged, but sometime after the 23rd, between 

the 23rd and the 26th, and again this is my re- 
ecoulection of the evidence, and the final determination 
ie up fo you. I instruct you that if you 66 Fima 
that there are these variances, these differences 
between the information and the proof, that these are 
immaterial variances, they are of no consequence and 
should not cause you any difficulty during your de- 
Peeeretions.'’ (T. R. Vol. 3, p. 219) 

If there was any substantial evidence that 
meeederendants effected the use of the mails relied on for 
conviction, then the factual determination of the question 
lay within the province of the jury. It is respectfully 
submitted that the effect of the foregoing instruction was to 
remove that crucial factual issue from the consideration of 
the jury. The giving of this instruction was objected to by 
the defendants in the following language: 

'MR, CLAIBORNE: We would object to the Court's 
giving of the instruction on variance as to the 
dates between March 18th and the date of mailing, 


March 23rd, because the date of the mailing is the 


Ey fae 


essence of the crime of mail fraud. The variance 

of the date was known to the Government at least 

by the time the information was filed, and misleads 
the defendants and did mislead the defendants in 
their defense in this matter, did not properly 
‘notify them of the charge, or any matter which 

would enable them to properly defend in this case. 
And further, that the instruction is not the law 

as to variance. Variance as to an offense of a 

few days most assuredly is of no concern, yet in this 
matter, it is inasmuch as the defendants were arrested 
prior to the mailing of the objectionable matter. 
That is, March 23rd, 1964, and the variance in this 
regard is material. Furthermore, the Court in- 
structed the jury specifically that this objectionable 
matter that was mailed on March 23rd should not give 
them any concern in their deliberations in the jury. 
Tiusiy, the Court instructed the jury to the effec: 
that they could disregard this variance and they may 
also take into consideration a variance of proof on 
the part of the prosecution in their deliberations 
and considerations, and to be told that they should 


aay me attention to it, we believe, 1s ernor. cr. a. 


Wool. oe pepe 227-228) 


THERE WAS NO EVIDENCE OF SUBSTANCE TO CONNECT THE 

DEFENDANTS WITH THE PERPETRATION OF A FRAUDULENT SCHEME. 

The defendants respectfully submit that there was no 
redible, reliable or substantial evidence to connect them with 
he perpetration of the fraud in the unauthorized use of a credit 
ard or in the receipt of the fruits of such fraud. 

The record shows that three automobile tires and service 
9 an automobile by unauthorized use of an oil company credit 
ard were obtained from a Las Vegas service station. Beyond that, 
ll that is shown is that two recalcitrant witnesses, who were 
npeached by the Government, made faulty and conflicting identi- 
ication of one of the defendants as having been present at the 
tilling station. All the rest of the testimony which can be 
boked to to support the conviction is circumstantial, and the 
(reumstances relied on, under the authorities hereinafter set 
firth, are more consistent with innocence than they are with guilt. 

The evidence which tends to support the conviction is 
freinafter set forth: 

The witness ANDERSON, who was the service station at- 
tndant who handled the credit card transaction, was asked if 
rf recognized either of the defendants, and he responded: 

"A, Yes, sir, I recognize one of them. 

Q. Which one, please? 


A. The one on the right. 


correct? 

mem Right . 

MR. DE FEO: The record will show that Mr. Anderson 

is indicating Mr. Charles Cornet, please. 

Q. (By Mr. De Feo) Now, do you recognize either of the 

other gentlemen at this table? 

A. (By the Witness) I believe I recognize the other one, 

but I am not positive. 

Q. Which other one is that? 

A. The one on the far end. 

MR. DE FEO: The record will indicate that he is 
indicating Mr. Rex Stidham Windom. 

Q. (By Mr. De Feo) Now, you say you believe you recognize 

him, but you are not positive; is that correct? 

fe (by the witness) That is correct, site” (ie Bi Vokes 735 

m. 21). 

The witness ANDERSON testified that the defendant Cornet 
vas driving the Plymouth. Cornet wanted to know if the witness 
vad any tires and the witness told Cornet he did, and Cornet 
‘old the witness it was a credit card purchase and the "other 
nan’ passed the credit card across to the driver who handed it 
Meche witness (T. R. Vol. 3, p. 22). Anderson checked the credit 
card against the station's "hot list'’ and then the two men left. 
(hey were gone a few minutes and then came back with another | 


sar=--the Plymouth and another car. Mr. Cornet was driving the 


lo 


lymouth. The other car was a Lincoln (T. R. Vol. 3, p. 23). 
he witness said the Lincoln was "pinkish" but he didn't know 
he year of its make. ‘The other man'' was driving it. The 
ires which were installed on the Lincoln were "just premium 
ection tread, whitewall." (T. R. Vol. 3, p. 24). The witness 
believed’ the tires were installed on the two front wheels 
mapthe left rear wheel (T. R. Vol. 3, p. 25-26). The witness 
as asked which individual signed the credit card slips. He 
asponded: "I believe it was the other man, the one on the 


Mueend," (T. R. Vol. 3, p. 27) 


lt this juncture, the Court itself commented: "I don't know 
nether you are making a very good record of identification.") 


The Government attorney made another effort to establish 
te identity of the person who signed the credit card slips: 
"Q. Now, you stated that the signature 'J. Box' appearing 
fthat card is not in your handwriting; is that correct? 
Meee That's right, sir, it isn't. 
Q. Which individual do you believe placed it thereon? 
me L believe the man on the far end." (T. Re Volw 35 paeZ6) 
The Government made a still further attempt to establish 
te identity of the person who was driving the Lincoln automobile. 
do this, he had to resort to a written statement made by an 
PI agent and signed by the witness ANDERSON. Over the objection 
9 the defendants, the Government was allowed to read a portion 


© the statement as follows: 
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"Both men left in the Plymouth and returned in 
about twenty minutes. The same man, whom I will refer 
to as number 1, was driving the Plymouth again. The 
other man, whom I will refer to (interruption by the 
Court) The other man, whom I will refer to as number 2, 
was driving a late model Lincoln Continental, probably 
a 1961 or 1962 model. It was a hardtop car and was what 


I call sandy pink in color." (T. R. Vol. 3, pp. 36-37) 


Still struggling to establish identification, the 
rosecutor once again tried to get the witness to identify 
ae defendant Windom: 

"Q. (By Mr. De Feo) Now, Mr. Anderson, I'd like to 
ask you again with regard to the identification of the 
Defendants in this case, whether you are sure that 

Mr. Windom, the gentleman at the end of counsel table, 
was one of the gentlemen who came into the station that 
ment. 

me (8 y the witness) I wasn't sure, no sir.” (T. R. 


mor. 3, p. 37) 


On cross examination the witness said he did not recall 
eecifically saying to the FBI agent that the automobile was 
Fobably a 1960 or '61 model Lincoln (T. R. Vol. 3, pp. 38-39) 
a witness further stated that he was not positive who signed 


tie credit card slips--that it could have been either one of 


tiose individuals (T. R. Vol. 3, p. 41); that he was not sure 


mo the number 2 man was, and never was, and that he had so 
nftormed the FBI agent who took the statement (T. R: Vol: 3; 
5 42). The tires all had a serial number, but the attendant 
id not make a note of what those serial numbers were (T. R. 


of. 3, pp. 47-48). 


: The Government moved to re-open direct dites iaetine and 
hen asked the witness who wrote down the license number 
Oklahoma XW 7139" on the credit card slips. The witness 
aid he had written it and had gotten the information from 


ooking at the rear of the car (T. R. Volw 3, pw S6}e 


Next, on redirect examination, this witness testified 
jat his best recollection was that the "number 2 man'' was the 
an who came into the station and signed the credit card slips. 


Mee, VOl, 3, p. 59). 


On recross examination the witness testified that he 
did not fill in the year of the license plate on the credit 
ee -that temwas his practice never to fill in the year-- 
ad that he had not looked to see what the year was. (T. 
fmol, 3, p. 60) 


The witness LOVELAND, the other service station attendant, 
tistified that he recognized the defendants. (T. R. Vol. 3, 


t 65) He testified that the defendant Cornet produced the 


hie 


credit card, but the witness didn't see where it came from 

(T, R. Vol. 3, p. 67). This witness said the tires were 
installed on a big, brown car (T. R, Vol. 3, p. 68). Throughout 
this witness's testimony he said he did not see who signed 


i. eredit card slips and did not know. 
) 


Over the objection of defendants, this witness, who had re- 


read the statement he gave to the FBI the day before giving his 


: 


/ 
nis memory’ about what kind of a car it was that the tires 


were installed on. Then he "recalled" that the car was a 


testimony, was allowed to read it again, in order to ''refresh 


jameoln, but he still testified that it. was "dark brown" in 


fae. «6h (CL. «OR. Vol. 3, p. 77) 


This witness testified that he was sure he recalled 
hich of the two men had told him they wouldn't need a service 
iticker and that it was the defendant Windom. He said he 
lidn't know which one said they wouldn't need a tire guarantee 
T. R. Vol. 3, p. 75). The ‘witness was allowed to "refresh his 
lemory'' by again reading the statement he had given to the FBI, 
wer the defendants' objections, and then the witness testified 
hat he saw what was in the statement, but ''as I told you, just 

few minutes ago, I don't know which one" told him about not 


@eeing the tire guarantee (T. R. Vol. 3, p. 78). 


) The Government was then allowed to read into evidence 
he following portions of the statement "as evidence of a 
ast recollection recorded," over the objection of the 


efendants: 


"I do not recall the exact name of the tires but 
they were Phillips brand tires and had white sidewalls 
and were expensive tires. They were of the size 


usually placed on a Lincoln automobile, 


"As I recall, the number 1 man did not want a tire 
ssarantee nor did he want a mileage sticker put on the 


mee )6~6~ UCL CR. Vol. 3, p. 79). 


The witness then testified that the man he had referred 


Oeas the “number 1 man" was the defendant Cornet. (T. R. 


ol. 3, p. 80) 


Counsel for defendants moved that the statement read 
nto evidence be stricken on the ground the Government had 
2én allowed to impeach its own witness. This motion was 


emmed. (T. R. Vol. 3, p. 80) 


On cross examintion the witness testified that he didn't 
how for sure but he recalled that two tires were mounted 
a the driver's side and one was mounted on the other side 


(. R. Vol. 3, pp. 88-89). 


The witness DICKINSON testified that in 1963 he owned a 
"5 Lincoln four-door automobile with Oklahoma license plate 
Omer XW-7139 (T. R. Vol. 3, p. 132). He traded this 
atomobile on February 12, 1964, to a used car lot which he 
lentified as "Rakin Brothers Used Car Lot." CT. Ro Volver 
P 134). The prosecutor then continued to question him 


alut "Raney" Brothers, located in Phoenix, Arizona (T. R. 


Vol. 3, p. 134). This witness testified that he saw the 
ieendant Windom around the car lot where he traded off his car. 
(T. R. Vol. 3, p. 135) He testified that he worked a brief 
Gime at this car lot and observed the defendant Windom ''staying 
Pa@cound there in the back of the garage, back there, kind of a 
‘real Oud house, part time." (T. Rw Vol. 3, pt 196) Tie 
Witness testified on cross examination that the owner of Raney 


Motors was Jack Raney and that he didn't know what Mr. Windom 


fs doing at the car lot. (T. R. Vol. 3, pp. 139-140) 


Finally, the witness, REGER, special agent 
for fae FBI testified to arresting the defendant Windom at 
Raney's Used Car Lot in Phoenix, Arizona. He testified that 

@e che time of the arrest a 1961 Lincoln, light pink sedan 

Was parked on the used car lot. Defendant Windom, upon inquiry 
Meecne officers, told them that the manager of the car lot was 
‘out of town and that Mr. Windom was running the car lot. The 
‘officers asked defendant Windom if they could examine the 
Lincoln automobile. Defendant Windom said he had no objection. 
@ R. Vol. 3, p. 144) Defendant Windom was also reported by 
‘the officer to have volunteered the statement that he had 

ee Beeten some new tires for his car. (T. Ry Vel. 3))ppe 

| 

\ 


144-145) The officers examined the Lincoln looking for a 


service sticker, but were unable to locate any service sticker 
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on the car. They saw three practically new Phillips 66 tires 
On the Lincoln, and the writing on the tires indicated that 
they were premium action tread, low profile, white sidewall 
mylon tubeless four-ply tires and the size was 900-950 by 14. 
(T. R. Vol. 3, p. 145) After defendant Windom had been taken 
to the Marshal's office, he said the Lincoln which the officers 
Had seen on the lot had been signed over by him, the title had 
been Signed over by him to Mr. Raney prior to his most recent 
trip to Las Vegas, Nevada. cf, R. Vols 3, p. 25) 

On cross examination it was brought out that 
when Mr. Windom stated "I have just eee some new tires for my 
i” me didn't point at the Lincoln and he didn't tell the 
a what automobile he had reference to. Someone from 
she FBI office did verify the fact that the automobile did be- 
long to Mr. Raney. The Lincoln had Arizona dealers license plate 
a moos CG. R. Vol. 3, p. 148-149) 

The foregoing recitation of the of the 


i 
ey is somewhat lengthy, but every effort has been made 


0 extract from the record everything that the Government can 


ely upon to support the conviction. 


When this evidence is sifted down, all that 
€Mains is partial and contradictory identification of the 


fendant Cornet having been at the service station. A great 


2m 


ffort was made by the Govermment to identify the defendants, 
ven to the extent that the Government was allowed to impeach 
oth of the service station attendants on the basis of statements 
itten out by FBI agents and signed by these witnesses. 

A great effort was also made, without success, 
lo connect the defendant Cornet with a pink Lincoln Continental 
jucomobile and the circumstance that there was a pink Lincoln at 
Ihe used car lot where the defendant was arrested which had three 
melips 66 tires on it. 

Despite all this effort, however, we are dealing 
Pre with a case in which there were multiple means of establishing 
lientity of the perpetrators of the fraud at the disposal of the 
eemment . The means of identification by fingerprints on the 


fueial credit card slips (and it appeared this means was un- 


Mugcas City (T. R. Vol. 3, p. 118); the means of indentifieation 


handwriting analysis to show who wrote the name ''J. Box"; 


Saveway Station 15 by use of the serial number on the tires; 
d@ finally, establishing who owned the Lincoln at the time of 
2 Occurrence charged, although here again it appears this would 


st have helped the Government, as the investigation officer Reger 
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“estified someone at his office verified the fact that a Mr. 
taney owned the automobile at the time of the arrest. 
The defendants respectfully submit that the 


oregoing evidence simply does not constitute substantial proof 


demtifying the defendants as the perpetrators of the acts charged, 
nd the lower court erred in refusing to grant the defendants' 
@emon for acquittal and in refusing to grant the defendants' 

Sezon for a new trial. 

The following cases are comparable to the 


se on this appeal. While each case must turn on its own facts, 


People v. Widmayer, 1948, 402 I11. 143, 83 N.E. 2d 285; 
Meedson v. State, Tex. Crim. App., 1950, 235 SaWwi2Zd igo; 
State v. Bradley, 1954, 267 Wis. 87, 64 N.W.2d 187; 
State v. Hampton, Mo. 1955, 275 S.W.2d356. 

POINT FOUR 
BY REASON OF THE MISCONDUCT OF THE UNITED STATES 
ATTORNEY IN THE MAKING OF HIS CLOSING ARGUMENT TO 


THE JURY, THE COURTS REFUSAL TO DECLARE A MISTRIAL, 


AND BY REASON OF THE REFUSAL OF THE LOWER COURT TO 
INSTRUCT THE JURY IN ACCORDANCE WITH DEFENDANTS ' 
REQUESTED INSTRUCTION NO.8, THE DEFENDANTS ARE EN- 


Titieep TOw NEW TRIAL. 


During the closing argument of the Government, 
m was several times objected that the Government's attorney 
g@egued to the Jury matters which were not in evidence or mis- 
Meeaced the evidence to the jury: 

Specifically, the United States Attorney 

mecued to the jury facts not in evidence that the Government's 
Handwriting expert couldn't possibly say that defendant Windom 
ote the signature ''J. Box'' because only four letters appear 

im the signature. (T. %. Vol. 3, p. 198-199) There was no 
Stimony whatever to support this statement. Secondly, the 
United States Attorney stated in his argument that no finger- 
Mints would appear on the credit card slip because of the manner 
which the slip would be handed to the customer. (T. R. Vol. 3, 
200) Next, the United States Attorney challenged the 
Seriousness'' of the contentions of the defense on the ground 

Ehe two exhibits consisting of signatures of the name ''J. Box" 
vere taken from each of the service station attendants while 


they were on the stand, and the defendants rested without putting 


25 


shese exhibits in evidence. (T. R. Vol. 3, ». 201) Next, the 


jury was told that if the defense was serious in its contention 


Mgpeexning the fact the serial numbers of the tirey were not 


Meeed in evidence, that counsel for the defendants could have 
anded from the witness Bailey, or the FBI agent the serial 
@eeers in question. (T. R. Vol. 3, p. 203) 

At the conclusion of this closing argument, 
prosecutor finally stated "(This case) was brought because 
Government honestly believes the defendants are guilty and 
Med tO be punished..." (T. R. Vol. 3, p. 206) 

At the end of the argument the defendants 
for a mistrial on the ground of misconduct on the part of 
United States Attorney in his argument. (T. R. Vol. 3, p. 

The motion was denied. 
The closing argument is of such a length 
it cannot be set forth herein, buc tne defendants respectfully 
Mee tnat the members of this court read the same in its 
sety, together with the record of Shae and argument 
by the defendants before the lower court at the time of 
f and on argument of their motion for a new trial. (T.R.Vol.4) 
Following the argument, the defendants sub- 
d their proposed instruction No. 8 to the Court: 
"You are instructed that you may have the testimony 


of any witness read to you upon your request, if there 


is conflict in your minds as to what any witness may 
eve testified to during the trial." 
Bastruction was refused by the court which wtacec: 
“THE COURT: I have rejected Defendants' pro- 
posed Instruction 8, first, because it is presented 
‘too late, presented for the first time after the 
elose of argument, and secondly heeause I thine it 
would tend to encourage the jury to ask that ecextein 


testimony be read back." 


defendants made the following objection to the refusal of 
Bourt to give proposed Instruction No. 8: 

"We object to the Court's failure to give 
Instruction Number 8 on the following grounds: The 
United States Attorney has flagrantly intentionally 
and with total disregard of the constitutional rights 
of these Defendants, misauoted the evidence, not un- 
gntentionally, and not by error or oversmght, om seseece 
Separate occasions. This we maintain was, as I said, 
not unintentional or not just error on his part, but 
a deliberate calculated planned attempt on his part 
to misquote evidence to the prejudiced of these De- 
fendants, which we think is reprehensible. We think 
it is not only grounds for a mistrial of this matter, 


we think this jury should have been instructed and this 


Instruction Number 8 given, instructing them that they heve 


the right to have any testimony where there was a conflict in 
fmeir minds as to what the witness said read back to them. In 
Gee Case it is a necessity, because they still do not know, 


@epemey Sit there in the jury box, who was telling the truth, 


hey may believe every word that Mr. De Feo said in his mis- 
Motation of the evidence, and accept his word because he is 
an mericer of the Government. They are very Likely to G@ecept 
ti word, as he well knew, or otherwise he wouldn't have made 


5 


t remarks. 
Furthermore, they were made at a time in his closing 


summation when it was impossible for counsel to answer them, 


Which further leaves the impression with the jury at this time 
tmat since he is an officer of the Government and they were 
answered, that they must be -- his version must be true, 
@eewe believe that inasmuch as these sharp conflicts between 


argument as to what the evidence was and mine, this jury 


a further gound for rejecting the instruction: 
"THE COURT: Before you go on to another objection, counsel, 
d like to further indicate for the record, I'd like to 


indicate for the record a further ground for rejecting 


Wee 


Defendants’ proposed 8; that insofar as the ground just 
@tated by Mr. Claiborne, Mr. Claiborne himself, in his 
closing argument, touched on many matters outside of 
the record and it would have been proper for the Govern- 
ment counsel to have objected and I would have sustained 
such objection but Government's counsel apparently pre- 
ferred to meet fire with fire and then also went outside 
the record in his closing argument, but under the cir- 
cumstances, considering the arguments of both Defense 
counsel and the closing argument of Government's counsel, 
I see no error and I saw no grounds for a mistrial and 
I see no reason for calling to the jury's attention par- 
ticularly the fact that they would have the right to have 
Sestimony, or part of it, read back to them by the court 
reporter.'' 
‘to fae timeliness of the tendering of the imstruetion, the 
€endant pointed out to the Court that the instruction was not 
adered prior to the arguments because counsel for the defendants 
i mot and could not anticipate misconduct on the part of the 
ted States Attorney. 
The error was argued to the Court again at 
fh hearing on the defendants’ motion for a new trial (Tt. . Vol. 


spp. 5-9) and again the application for a trial free from 
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A 


prejudicial misconduct of the Government's attorney was denied. 
(T. R. Vol. 4, p. 9) 

q 

i It is contended by the defendants that 


a were deprived of a fair and impartial trial by reason of 


the misconduct of the United States Attorney in his closing 


Megument to the jury. it is also contended that the trial 


mi) 


mart committed reversible error in refusing to instruct the 


feey in accordance with the Defendant's Proposed Instruction No. 


The cases of State vs Teeter, 1948, 65 
mo04, 200 Pac 2d 657; Benham v. United States, CA Sth, 


meer, 215 F.2d 472, and Wagner v. United States, CA 5th, 1959, 


ee ee Se ee eee 
@e F.2d 877, are illustrative of the standard of conduct to 
J the necessity of according the defendants a trial which is 


mich a Prosecuting Attorney is held in a criminal prosecution 


CONCLUSION 
On the basis of the errors hereinabove 
Mumeorth, and under the controlling authorities, it is re- 
pectfully submitted that the conviction of the defendants 
st be reversed and the case dismissed, or in the alternative, 
that the defendants be accorded a new trial free from error. 


Respectfully submitted, 


va oY ; 
( vA C.Jack, 


HARRY E. /QLAIBORNE 
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~AN ACT to amend chapter 205 of NKS, relating to erites ugalust property, by 


wdding no onew section defining terms, Prolititlosg theft, forgery, alteration 
, caunterfelting, clrewlation or sale of stolen etvedit: cards nid fraudulent 

use of revoked or canceled eredit cards, nod providing penalties: and 

providiag other matters properly relating thereto, 


{Approved March 2, 1966] 


The People of the State of Nevada, represented in Senate and Assembly, 
, do cnact as follows: 


seevion 1. Chapter 205 of NRS is hereby amended by adding 
thereto a new section which shall read as follows: ; . 

JIS As used in this section: 

(a) “Cardhotder” means the person or organization to whom a credit 
card is issucd or for whose benefit it is issued. 

(b) “Credit card” means any instrument, whether in the form of a 
card, bovkict, plastic or metal substance, or the awmaber or other tden- 
lifying description thereof, which is sold, issued or otherwise dis- 
tributed by a business arganization ar finaucial institution, for the 


use by the person or organization named thereon for obtaining on. 


ercdit goods, property, services or anything of value. 

a. Any person who: . ; 

(a) Steals, takes or removes a credit card from the person or posses- 
sion of the cardholder, or who retains or secretes a ercdit card without 
the consent of the cardholder, with the intent of using, delivering, cir- 
culating or sclling or causing such card to be uscd, delivered, circulatcd 
or sold without the consent of the cardholder, ts guilly of a misde- 
meanor, 

(b) IIas in his posscssion or under his coutrol or who reccives from 
another person any forged, altcred, counterfeited, fictitious or stolen 
credit card with the intent to usc, deliver, circulate or sell ut, or we 
permit or cause or procure it to be uscd, delivercd, circulated or sold, 
knowing tt to be forged, altered, counterfeited, fictitious or stolen, or 


who has or keeps in his possession any blank or unfinished credit card 


made in the fornt or similitude of any credit card, wilh such intcnt, rs 
guilty of a misdemeanor. 

‘(c) ITas in his possession, or under his control, or who reccives from 
another person a credit card with the intent to circulate or sell it, or 
to permit or cause or procure tt to be used, delivered, circulated or sold, 
knowing such posscssion, control or receipt to be without the consent 
of the cardholder or issucr, ts guilty of @ misdcmcanor, 

(d) Delivers, circulates or sclls a credit card which was obtaincd or’ 
is held by such person under circunstances which would constitute @ 
crime under paragraphs (a), (b) or (c) of this subsection, or permits 
or causes or procures to be uscd, delivered, circulated or sold, knowing 
it to be obtaincd or held undcr circumstances which would constitute 
@ crime under paragraphs (a), (b) or (c) of this subsection, is guilty 
of a misdemeanor. 

(ce) With intent to defraud, cither forges, materially alters or coun- 
terfcits a credit card is guilty of a felony.: 

(f) Knowingly uses or attempts to use for the purposes of obtaining 
goods, property, scrvices or anything of value a ercdit card which was 
obtained or ts held by the uscr, under circumstances which would con- 
stitute @ crime under paragraphs (a), (b) or (c) of this subsection, ts 
also guilty of @ misdemcanor if the total amount of goods, property , 
or services or other things of valuc so obtained by such person docs not 
exceed $100, or is also guilty of a.fclony if the total amount of goods,.- 
property or scrvices or other things of valuc so obtained by such person 
ereereds $100. 

3. very person who knowingly and with intent to defraud uses 
for the purpose of obtaining goods, property or services, or anything 
of valuc, a credit card which has been revoked or canceled by the 
tssucr thercof (as distinguished from expircd), and notice of such 
revocation or cancellation has been given to such person, is guilty of 
@ misdemeanor if the total amount of goods, property or services or 
other things of valuc so obtaincd thereafter by such person docs not 
excecd $100; and is:guilty of a felony if the total amount of goods, 
property or services or other things of value so obtained thercafter 
by such person exceeds $100. , : 

Sco.2. This act shall become effective upon passage and approval. 


‘ 


